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E. Relationships Wth Providers

Part 422, subpart E of the MtC regul ati ons focuses on
requi renents for relationshi ps between MtC organi zati ons and
health care professionals with whomthey contract to provide
services to beneficiaries enrolled in an MC plan. Many of these
requi renents stemfromthe rul es regardi ng provider participation
that are set forth in section 1852(j) of the Act. In our
February 17, 1999 final rule, we addressed comments and nade
changes concerni ng several aspects of the provider participation
requi renents contained in subpart E, including the scope and
applicability of the provider participation procedures. This
final rule addresses comments on all other requirenents in
subpart E.
1. Provider Participation Procedures (88422.202(a) and
422.204(c))

For the nost part, we responded to conments on issues
rel ated to 88422.202(a) and 422.204(c) of the regulations in our
February 17, 1999 final rule (64 FR 7975). In review ng the
comments on the interimfinal rule, however, we believe that
additional clarification nmay be necessary on the applicability of
the provider appeals procedures now set forth under 8422.204(c).

Comment :  Several commenters objected to |anguage in the
preanble to the June 26, 1998 interimfinal rule that inplied

that health care professionals should have access to a fornal
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appeal s process when they viewed changes in an M+C organi zation's
provi der participation policies as having an adverse effect. The
commenters pointed out that these policies should be subject to
the consultation rules set forth under 8422.204(b), but did not
bel i eve that changes in these policies warranted a formal appeals
process.

Response: As discussed in the February 1999 rule, the
appeal s procedures set forth under existing 8422.204(c) apply
only in cases of adverse participation decisions, that is, when
an M+C organi zati on suspends or term nates a physician's contract
with the organization. W believe this policy is consistent with
the intent of section 1852(j)(1) of the Act, which provides for a
process for appealing "adverse decisions” relating to the
"participation of physicians” under a plan. W did not intend to
inply that a physician has a right to a formal hearing to appea
a participation policy adopted by the M-C organi zation, although
we woul d expect physicians to have input on those polices through
the consultation process required under 8422.202(b). dearly,
however, an MtC organi zation ultinmately is legally entitled to
adopt the policies necessary to govern its operations, as
approved by its board of directors, provided they are consistent
wi th applicable Federal requirenents. Please note that as part
of a mnor restructuring of the MtC provider participation

provisions, and to help clarify that the appeals procedures apply
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only for adverse participation decisions, we are redesignating

t he provider appeals procedures from 8422.204(c) to new
§422.202(d) .

Comment: Two conmenters objected to the requirenent in
exi sting 8422.204(c)(3) that an MC organi zation nmust notify the
appropriate licensure or disciplinary bodies when it suspends or
term nates a contract because of deficiencies in the quality of
care. These commenters suggested that we | eave State reporting
requirenents to the States. Another commenter recomrended t hat
t he appeal s hearing panels (under 8422.202(c)(2)) be required to
i ncl ude physicians that did not contract with the MtC
organi zation as a neans of ensuring the "independence" of the
panel's review.

Response: Existing statutes and regul ati ons consistently
establish the need for cooperation between Federal and State
authorities in their adm nistration of the Medicare program A
primary exanple is the requirenment under section 1855(a)(1) of
the Act that an MtC organi zation generally nust be |icensed under
State law in order to qualify for participation in the MC
program Thus, we believe it is wholly appropriate to require in
Federal regul ations that the suspension or term nation of a
physician's contract with an M+C organi zati on be reported to

State licensing and disciplinary bodies.
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Wth regard to the nenbership of appeals panels, an M+C
organi zation is free to enlist non-contracting physicians on
these panels if it chooses to do so. However, section
1852(j)(1)(C) of the Act refers to an appeals process "within the
organi zation,"” and we do not believe it would be reasonable to
require the participation of non-contracting physicians.

Comment: A conmenter pointed out that at | east one State has
| aws exenpting an organization fromthe State's requirenents for
provider notification and review procedures in cases of inm nent
harmto a patient, determ nation of fraud, or final disciplinary
action by a State |icensing board. The commenter asked whet her
the notification and appeal s provisions of subpart E woul d
precl ude exenption in these situations.

Response: As discussed in further detail below, section
1856(b)(3)(B) of the Act specifies that State "requirenents
relating to inclusion or treatnment of providers" are superseded
by the anal ogous Federal standards. Thus, State reporting
exceptions to the M+C notification and appeal s procedures are
precl uded under the existing MC regul ati ons. However, we do not
believe that the general notice requirenment under existing
8422.204(c)(1) and (3), which do not include specific time franes
for notification, should present a conflict with the State | aw
menti oned by the comenter. W note that 60-day tinme frane for

term nation notifications under 8422.204(c)(4) applies only for
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term nations “w thout cause,” rather than in situations addressed
by the | aw i n question.

2. Consultation Requirenents (8422.202(b))

In accordance with section 1852(j)(2) of the Act, 8422.202(b)
speci fies that an M+C organi zati on nust consult wi th physicians
participating in its MtC plans regardi ng the organi zation's
medi cal policies, quality assurance prograns, and nedi ca
managenent procedures. Under the regul ations set forth in our
June 26, 1998 interimfinal rule, these provisions were applied
to other health care professionals as well as physicians.
However, in response to conments on the interimrule, we revised
this section in our February 1999 final rule to limt the
applicability of these requirenents to physicians. W also
recei ved a nunber of comrents on other aspects of the
consul tati on provisions, which are discussed bel ow.

Comment: Commenters generally supported the objectives of
the consultation requirenents contained in 8422.202(b). However,
several conmenters representing physician groups suggested that
the regul ati ons shoul d be expanded to establish a specific
nmet hodol ogy for obtaining consultative input. For exanple, one
comment er advocated requiring the establishnent of a nmedica
comm ttee structure broken down into separate subconmttees

focusi ng on various aspects of nedi cal nanagenent policy (for
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exanpl e, professional relations, credentialing, quality
i nprovenent, etc.).

O her comenters representi ng MtC organi zati ons asked for
confirmation that the use of physician comrittees to obtain
consul tati on was an acceptabl e neans of satisfying the
consul tation requirenments. Two M-C organi zati ons suggested t hat
we define "consultation"” as "soliciting and considering advice
fromparticipating professionals through conmttees established
by the M+C organi zation." Another commenter noted that |oca
nmedi cal review procedures (LMRP) should be part of the
consul tati on process, and could in sonme instances substitute for
the consultative process. One comenter indicated that the
consul tative requirenents could be read to require consultation
wi th hundreds of individual physicians and expressed concern that
the consultative requirenents would interfere with an individua
physi cian's judgenent in treating patients.

Response: W agree that the nost appropriate nethod for an
M+-C organi zation to consult with its contracting physicians is
likely to be through the establishnment of a conmttee structure.
Rat her than limt organizational flexibility by establishing a
single nodel for consultation, however, we are revising
8422.202(b) to state that an MtC organi zati on nust "establish a
formal mechani sni' for consulting with the physicians who provide

services under plans offered by the organization. As we nonitor
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the types of consultative arrangenents inplenented by MC
organi zations, we wll consider whether nore specific regulatory
gui dance i s necessary.

Simlarly, although we agree with the definition of
consul tation offered by the comenters, we believe that the term
is sufficiently self-explanatory and that inserting a fornal
definition of the terminto the regulations is unnecessary. W
al so agree that M-C organi zations shoul d take | ocal nedica
review policies into consideration in establishing and updating
their nedical review policies. However, we believe that the
regul ati ons need not include that degree of specificity
concerni ng the evidence-based gui delines an M+C organi zati on nust
consi der in adopting practice guidelines. W wll consider
addi ng such policies to the list of guidelines now described in
the Q SMC standards on this subject (QSMC Guideline 3.4.1.1).

Finally, we do not agree that the consultation requirenent
infringes on the ability of an individual physician' s judgenent
in the practice of medicine. As their nanme inplies, practice
"gui delines"” are intended for general application rather than as
procedures to be followed in every case i ndependent of physician
j udgmnent .
3. Treatnent of Subcontracted Networks (8422.202(c))

Under 8422.202(c), an M+C organi zation that uses

subcontracted physician groups or other networks of health care
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prof essi onal s nmust provide MC partici pati on procedures that
apply equally to these subcontracting groups.

Comment: Many commenters rai sed questions concerning the
nmeani ng and inplications of the requirenment under 8422.202(c),
whi ch states that when an M+C organi zati on operates an MtC pl an
t hrough subcontracted physician groups or other subcontracted
networks, it nmust ensure that "the participation procedures in
this section apply equally to physicians and other health care
prof essionals within those subcontracted groups.” (Note that
this provision was anended in our February 1999 final rule to
limt its applicability to physicians.) Al though some conmenters
supported this requirenent as witten, others were concerned that
the requirenent was too broad in scope. Several comenters
suggested that we clarify that an M+C organi zati on can conply
with this provision by requiring subcontracting networks to have
their own procedures for consultation and for participation
appeals. They believe that it would be inposing "unreasonabl e
downstream  responsi bilities"” to require that the subcontractor's
consul tati on and appeal s procedures establish participation
rights equivalent to those required under 8422.202. O her
commenters recommended that we require the subcontracts to
i nclude the sane specific appeals procedures as required at the
M+-C organi zation level. Finally, several conmenters asked

whet her appeal rights extend to all physicians in a term nated
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group practice or to individual physicians. They recomrended
that the subcontracting group practice exercise appeal rights on
behal f of its enpl oyees.

Response: M-C organi zations are contractually obligated to
neet all requirenents contained in the MtC regul ati ons. They nay
neet these requirenents either by directly providing the
requi site health or adm nistrative services or by entering into
contracts for the provision of these services. Although we
recogni ze the need for further clarification of how the provider
participation rules and other provisions of the MtC requirenents
apply to subcontracting entities, the presence of a subcontract
does not alter the underlying substance of those requirenents.
Note that 8422.502(i) of the M+C regul ati ons contains a great
deal of general information regarding the del egation of
responsi bility under subcontracts as well as sone specific
requi renents (for exanple, with respect to provider
credentialing). Please see section IlI.K of this preanble for a
further discussion of many related issues. |In addition, readers
may Wi sh to consult OPL #77, rel eased on Decenber 8, 1998, which
of fers extensive guidance in this regard (avail able through the
HCFA website at www. hcfa. gov).

As spelled out under 8422.502(i), under any type of
subcontracting arrangenent, the M-C organi zation retains ultimte

responsibility for ensuring that its subcontractors achieve ful
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conpliance with all terns and conditions of the organization's
contract with us. This includes ensuring that activities
performed by its subcontractors are consistent and conply with
the M+C organi zation's contractual obligations. For activities
that are delegated to contractors (such as provider appeals), the
contract mnust specify that the subcontractor nust conply with al
Medi care | aws, regulations, and instructions. Thus, a physician
who is enployed by a group practice that contracts with an M+C
organi zati on woul d have the sane fundanental consultation and
appeal rights as a physician who contracts directly with the MtC
organi zati on. \Whether that physician exercises those rights at
the subcontractor level, or directly through the MC

organi zation, would be left to the discretion of the MC

organi zation and its subcontractors. For exanple, an MtC

organi zation could enter into a contract with a physician group
under which all individual appeals of adverse participation
deci si ons were adjudi cated at the subcontractor |evel. However,
t he subcontractor's appeals process would need to neet the

requi renents established under redesignated 8422.202(d), as

di scussed above: all procedural rights established there would
apply equally for the subcontracting physicians. For situations
in which a subcontract with an entire group practice was

term nated by an M+C organi zati on, we woul d expect that the
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appeal rights would fall to the subcontracting group practice to
exerci se on its physicians' behal f.

Simlarly, with respect to the consultation requirenents, we
can envi sion various ways in which the requirenents could be net
under subcontracting arrangenents, such as through direct
representation for the subcontractor's providers on MC
organi zation commttees, or through conm ttees convened by the
subcontractor, with its consultative input channeled to the MC
organi zation. In either case, though, the underlying requirenent
nmust be met that practice and utilization nanagenent gui deli nes
be devel oped in consultation with contracting physi ci ans.

In general, our policy to date has been to afford extensive
flexibility to MHC organi zations in nmeeting subcontracting
requirenents. In 1999, for exanple, we required risk contractors
t hat becanme M+C organi zations to submt a plan denonstrating how
they woul d work toward executing new or revised provider or
adm ni strative service contracts, with full conpliance required
by January 1, 2000. Again, for further information on the ways
i n which an organi zati on can denonstrate conpliance with provider
contracting requirenents, please see OPL 77.

4. Provider Antidiscrimnation (88422.100(j), 422.204(b), new
422. 205)
Sections 422.100(j) and 422.204(b) both relate to the

provision set forth in section 1852(b)(2) of the Act that
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precl udes MtC organi zations fromdi scrimnating agai nst providers
based on their licensure or certification. Section 422.204(b),
for the nost part, sinply incorporates the statutory prohibitions
on di scrimnation based on provider |icensure or certification,
but al so provides that these prohibitions do not preclude the
"use of different reinbursenent anounts for different
specialties.” Section 422.100(j) states that if nore than one
type of practitioner is qualified to furnish a particul ar
service, the MtC organi zati on may sel ect the type of practitioner
to be used.

Comment :  Nunerous comrenters addressed the provider
antidi scrimnation provisions set forth at 88422.100(j) and
422.204(b). Comrenters generally believed that additiona
gui dance beyond that offered in the June 1998 interimfinal rule
was necessary to clarify our interpretation of the
antidiscrimnation provisions of the statute (section 1852(b)(2)
of the Act). Conmenters differed in their views on how these
provi sions should be interpreted and inpl enented, however.

In general, comenters representi ng MtC or gani zati ons
supported the inclusion of the choice-of-practitioners provision
(8422.100(j)); they believe that this provision establishes that
M+-C organi zations are not required to adopt an "any wlling
provider"” policy, but rather have the flexibility to choose the

practitioners that participate in an organi zation's provider
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network. In contrast, comrenters representing physicians and

ot her health care professionals believe that the choice-of -
practitioners provision is unnecessary and confusing; they see
the provision as underm ning the antidiscrimnation provisions of
the statute and the MtC regul ations. These comrenters
particularly objected to the wording in 8422.100(j) that all ows
an M+C organi zation to select the "type of practitioner” to be
used. These commenters offered various recommendati ons,
including: (1) delete the provision in its entirety; (2) add a
requi renent that an M+C organi zation enploy a "representative
range of providers” (conparable with the avail abl e range of

provi ders under original Medicare); (3) amend the provision so
that it would focus on the availability of all Medicare-covered
"benefits" (many of which can be furnished only by qualified
practitioners), rather than "services".

Commenters di splayed sim | ar perspectives with regard to the
antidi scrimnation prohibitions set forth under 8422.204(b). As
not ed above, the only portion of this section that is not taken
directly fromthe statute is the provision under existing
8422.204(b)(2)(ii) that indicates that an M+C organi zation i s not
precluded fromuse of different reinbursenent anounts for
different specialties. Comenters representing MtC organi zati ons
general ly supported the addition of this |anguage, although one

commenter believed that it unnecessarily restricted an M+C
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organi zation's ability to negotiate with physicians or other
practitioners. This comenter stated that the regul ati ons do not
gi ve an organi zation sufficient leeway to take into consideration
the reputation, volune, or experience of a practitioner, or
alternative paynent nethods, in establishing conpensation.

O her comrenters representing various types of physicians
and ot her health care professionals objected to this provision
because they believe that it confers too nmuch authority on M+C
organi zations. They argued that permtting an M+C organi zati on
to pay different amounts for different specialties was
i nconsistent with legislative intent. They also contended that
thi s | anguage was inconsistent with the Supreme Court’s deci sion

in Bowen v. M chigan Acadeny of Fam |y Physicians, 476 U S. 667

(1986), which they characterized as requiring that Medicare
"rei mburse simlar services in an equal nanner regardl ess of who
perfornms the service." These commenters believed that we shoul d
require that paynent rates be tied to the services provided, as
under the fee schedul es used in original Medicare. One comrenter
suggested that we revise 8422.204(b)(2)(ii) to clarify that
paynment differences are permssible only if they "result from
conpetition or other legitinate factors,” rather than differences
based solely on |licensure or certification.

Response: The statutory antidiscrimnation provision is

i ntended to ensure that health care providers are not arbitrarily
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excl uded from participati on under a nanaged care plan’s provider
network solely on the basis of their Iicense or certification.
W recogni ze that the existing regul ations, which refer to this
prohibition on discrimnation in both 88422.100(j) and
422.204(b), have created the potential for confusion.

To assist in clarifying the rel evant requirenments, we
believe it is appropriate to consolidate the regul ations
concerning antidiscrimnation and choice of providers into a
new, separate 8422.205, Provider antidiscrimnation. This
section will begin with the general rule prohibiting
di scrim nation based solely on licensure or certification,
consistent with the law. W then will specify that in choosing
its practitioners, an M+C organi zati on nust ensure that al
Medi care-covered services nust be available to a plan's
enroll ees. W are also incorporating under 8422.205(a) a revised
version of the existing provision regarding choice of
practitioners that elimnates any reference to "type of
practitioners.” Thus, the general rule will continue to permt
M+-C organi zations the flexibility to choose their practitioners,
consistent with the statute's antidiscrimnation constraints,
whi ch are set forth under 8422.205(b). At the sane tine, this
provision will enphasize the mandatory availability of al
Medi car e- covered services (such as physical therapy or manual

mani pul ati on of the spine to correct a subluxation).
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Finally, we are adding at, 8422.205, a requirenent that when
an M+C organi zation declines to include a given provider or group
of providers in its network, it nust notify the provider(s) of
the reason for its decision. Although this provision does not
i npart any appeal rights, we believe it is both a reasonable
busi ness practice and a neans of ensuring that such decisions are
subject to our nonitoring efforts.
Qur goal in inplenmenting these changes is to strike a
bal ance between our responsibility to ensure that MC
organi zations are enploying all the types of health care
prof essi onal s needed to ensure that required Medicare-covered
services are available to their enrollees, and our aversion to
limting organizations' flexibility in providing these services.
Over the next few years, we intend to closely nonitor
organi zati on conpliance with the antidiscrimnation provisions,
i ncl udi ng exam ni ng encounter data as it becones avail able and
tracki ng organi zati onal participation decisions, to determ ne the
degree to which all Medicare-covered services are nmade avail abl e
under different plans.
We believe that the statute is not intended to preclude an
M+-C organi zati on from negotiati ng appropriate, market-based,
paynment rates with its providers. It is quite possible, for
exanpl e, that the "market rate" that nust be paid to get a

particul ar type of specialist to participate in an MC
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organi zation’s network may be higher or |ower than that dictated
by the market with respect to another type of practitioner.
Section 1852(b)(2) of the Act expressly provides that its
antidiscrimnation rule "shall not be construed to prohibit a
plan from . . neasure[s] designed to. . .control costs.
Payi ng no nore than the narket rate for a given provider is
clearly a conponent of cost control. W believe that
establ i shing requirenents concerning the conparative rates MC
organi zati ons pay for contracting provider services would be
i nconsistent with the overall design of the M+C program under
whi ch we pay a fixed anmount to ensure that Medicare beneficiaries
receive the services to which they are entitled, but MC
or gani zati ons have wi de discretion in nanaging enroll ee care and
establ i shing provider networks. Inherent to this design is the
prem se that paynent rates should be established through
negoti ated contracts rather than m cro-nmanaged by the Federa
governnent. Thus, new 8422.205(b) specifies that an organi zation
may use different reinbursenent anounts for different
specialties, or different practitioners within the sane
specialty.

Further, we do not agree with the commenter that the paynent
rul es established under original Medicare's fee schedul es
necessarily represent the appropriate nodel for paynent under the

M+-C program or that it would be appropriate or feasible to
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establish a requirenent that an M+C organi zation's provider
network reflect the identical m x of providers participating in
Medi care generally. Beneficiaries have the option of returning
to original Medicare if they place a prem umon being able to
recei ve services fromany provider they wi sh, or are not
satisfied with being limted to a defined network established by
an M+C organi zati on.

In addition to addressi ng neasures designed to control costs,
section 1852(b)(2) of the Act al so nmakes clear that the
antidiscrimnation rule therein shall not be construed to prevent
an M+C organi zation fromtaking neasures to "maintain quality" of
services. For exanple, we would not want to preclude higher
paynments to providers for denonstrating quality inprovenent, or
preclude an MtC organi zation frominposing quality-rel ated
requi renents, such as using only board-certified physicians.

Finally, section 1852(b)(2) of the Act nmakes clear that its
antidi scrimnation provision "shall not be construed to prohibit
a plan fromincluding providers only to the extent necessary to
neet the needs of the plan’s enrollees.” If an M+C organi zati on
can provide all physicians’ services through a doctor of
nmedicine, it nmay not "need" to contract with another practitioner
who can provide only a discrete subset of physicians’ services
(such as a podiatrist or a chiropractor who under section 1861(r)

of the Act are considered physicians under Medicare only for



HCFA- 1030- F 361
speci fied purposes). As long as all Medicare-covered services
are available in the plan, there may be no "need" to assune the
addi tional adm nistrative costs of contracting wth anot her
practitioner when an existing contractor is able to performthe
services the additional practitioner would be providing. This
woul d not constitute discrimnation based "solely"” on the basis
of license or certification, but rather, not contracting with
practitioners not "needed" to provide the full Medicare range of
benefits.

Wth respect to the choice-of-practitioners provision, this
right has always been inherent in the nmanaged care nodel of
health care delivery. Wile a practitioner is not to be
di scrim nated against solely due to his or her |icense, we
bel i eve that M+C organi zati ons nust have the flexibility to
del i ver services through the nost cost-effective practitioner who
is qualified to performthe service in question. Again, this is
a "cost control" nmeasure authorized under the |ast sentence in
section 1852(b)(2) of the Act.

We do not understand the commenter’s reference to the Suprene

Court’s M chi gan Acadeny deci sion, since this decision did not

involve a ruling on the nerits of any rei nbursenent issue.

Rat her, the issue in Mchigan Acadeny was whether certain types

of clains were subject to judicial review. Even if the decision

did hold what the commenter suggested, rules that apply to
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paynments under original fee-for-service Medicare do not apply to
paynments by MC organi zations to contracting providers.

Comment: Commenters asked how we intended to enforce the
antidiscrimnation requirenments, noting that strong enforcenent
was particularly necessary in view of the specific preenption of
State laws dealing with the inclusion of providers. Severa
commenters asked how a provider woul d pursue an
antidiscrimnation claim and they urged us to establish an
adm ni strative review process for investigating allegations of
di scrim nation based on licensure or certification. To
facilitate the reviews, these commenters suggested that the
regul ations require that notices of adverse participation
deci sions include a statenent of the reasons for the
det erm nati on.

Response: Although we do not intend to establish a separate
adm ni strative review process for investigating allegations of
di scrim nati on agai nst providers, we intend to place a strong
enphasi s on verifying that M+C organi zations are in conpliance
with the antidiscrimnation provisions. This will occur both
t hrough our schedul ed nonitoring activities and under our
authority to conduct conplaint investigations when we believe
there is credible evidence of violations.

In addition, as noted above, 8422.205 will now incorporate

the requirenent that an M+C organi zation nust state in witing



HCFA- 1030- F 363
its reasons for declining to include any given provider or group
of providers in its provider network. This should enhance our
ability to identify violations of the antidiscrimnation

requi renents, for exanple, by detecting situations in which
organi zations exhibit a pattern of repeated refusal to contract
with certain types of practitioners. |f a prospective provider
has evidence of discrimnation on the basis of |icensure, the
appropriate avenue to raise this concern is the HCFA regi onal
office in the rel evant area.

Comment: One conmenter expressed concern that w thout
further clarification, the choice-of-practitioners provision at
exi sting 8422.100 could be construed as giving an MtC
organi zati on conplete and final authority over an enrollee's
choi ce of health care provider. The comenter reconmended that
we clarify that an enrollee nay appeal a plan's decision not to
all ow access to a specialist, or a specific provider, that the
enrol | ee believes is necessary to furni sh adequate servi ces.

Response: The regul ati ons concerni ng choice of practitioners
are not intended to limt in any way the appeal and grievance
rights of enrollees under subpart Mof the MtC regul ations. If
an enrollee is denied access to a specialist, the enrollee
clearly has the right to a tinely organi zati on determ nati on and,
i f necessary, a reconsideration of this determnation.

Si tuations involving whether a specific provider is necessary are
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nore likely to be subject to either the organization's grievance
procedures or possibly to external review by a PROif quality

i ssues are invol ved.

5. Provider Credentialing (8422.204(a))

Ensuring that providers have the proper credentials for the
services they are providing is a key conponent of an overal
"ongoi ng qual ity assurance program for health care services," as
requi red under section 1852(e)(1) of the Act. Section 422.204(a)
accordingly sets forth basic requirenents that an MtC
organi zation must follow with respect to the credentialing and
recredentialing of the providers and suppliers with whomit
enters into participation agreenments. The M-C organi zati on nust
ensure that providers and suppliers neet applicable State and
Federal requirenents. Basic benefits nust be provided through,
or paynents nust be nade to, providers that neet applicable
requirenents of title XVIIl and part A of title XI of the Act.

Al so, in the case of providers neeting the definition of
"provider of services" in section 1861(u) of the Act,
8422.204(a)(3) (i) specifies that basic benefits may only be

provi ded t hrough such providers if they have a provider agreenent
with us permtting themto provide services under origina

Medi care. An MtC organi zation may not enploy or contract with

provi ders excluded from participation in Medicare.
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Comment : Al t hough comrenters generally supported the
flexibility built into the MtC credenti aling provisions, severa
commenters suggested that the credentialing standards used by the
NCQA be incorporated into the M+C regul ati ons because these
commenters believe that they are clear and adequate to protect
M+-C beneficiaries. Several commenters contended that many of the
M+-C credenti al i ng standards were sonewhat vague; one conmrenter
identified as particularly unclear the requirenent under
8422.204(a)(2)(iii) to establish a process to "receive advice"
fromcontracting health care professionals with respect to
credentialing criteria. Another commenter asked if, in general,
an M+C organi zation that conplies with NCQA credentialing
standards woul d al so be in conpliance with the M+C requirenents.
The comrent er asked for confirmation that, |ike under the NCQA
standards, the follow ng categories of practitioners are not
subject to the credentialing requirenents: 1) hospital-based
practitioners that provide care for an M+C organi zation's
enrollees only as a result of nenbers being directed to the
hospital, and 2) practitioners who provide care only under the
di rect supervision of a contracting physician. Another comrenter
asked for additional clarity as to what types of practitioners
nmust be credential ed and suggested foll owi ng NCQA standards.

One comenter argued that the credentialing provisions should
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i ncl ude substantive criteria governing which physicians will be
credentialed in the network, which excluded, and on what grounds.
Response: In view of these coments, we have reexam ned the
exi sting credentialing provisions and are maeki ng several changes.
First, as discussed above, we have renoved both the
antidiscrimnation and the provider appeals provisions from
8422.204. Section 422.204 will now be entitled "Provider
sel ection and credentialing” and will include a new 8422.204(a)
to establish the general rule that an organi zati on nust have
witten policies and procedures for the selection and eval uation
of providers. These policies and procedures nust conformwth
the existing credentialing requirenents, which will be
redesi gnated as 8422.204(b), as well as the antidiscrimnation
procedures now contai ned under new 8422.205. These changes do
not i npose new substantive requirenments on MtC organi zati ons, but
we believe they constitute both a necessary reorgani zati on of the
exi sting requirenents, and a neans of clarifying in the
regul ati ons the i nherent purpose of the credentialing rules--the
need for a systematic approach to provider selection. W note
that both the NCQA standards and our Q SMC standards al ready
i ncorporate the underlying concept that an organi zation's
credentialing requirenents are an integral conponent of its

provi der sel ection policies.
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This change in no way obvi ates our awareness that an
organi zation's selection criteria, and thus its credentialing
policies and procedures, should be tailored to take into account
the individual characteristics of each M+C organi zation. The
process of provider selection also should be integrated with the
process of establishing and mai ntaini ng an adequate provider
network to assure enrollee access to plan services. Thus, we do
not intend to add to the regul ati ons greater specificity
concerning the procedures an M+C organi zati on nmust follow for
credentialing and recredentialing purposes, or establish detail ed
criteria as to what constitute adequate credentials. Instead,
the regulations will continue to require that M-C organi zati ons
foll ow a "docunmented process” for these activities that neets the
relatively flexible existing standards.

Wth respect to the question about whether neeti ng NCQA
standards woul d constitute conpliance with M-C requirenents, we
are currently evaluating this question in the context of the
"deem ng" provisions discussed in section Il.D above. If we find
that NCQA, or any other private accreditation organization,
appl i es and enforces standards that are at |east as stringent as
those set forth in 8422.204, then satisfying NCQA standards woul d
constitute conpliance with MrC requirenents. Until we make such
a determ nation, however, neeting NCQA credentialing standards

does not necessarily achieve conpliance with the MC
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requi renents. We note that we agree with NCQA that credentialing
is not required for health care professionals who are pernitted
to furnish services only under the direct supervision of a
physi ci an or other provider, or for hospital -based health care
prof essi onal s (such as an energency room physi ci an,
anest hesi ol ogi st, or certified regi stered nurse anestheti st
(CRNA)) who provide services to enrollees only incident to
hospital services. (This exception does not apply if the
practitioner contracts independently with the MC organi zati on or
is pronoted by the organi zation as being part of its provider

net wor k. )

Finally, we agree that the requirenment that an M+C
organi zation's process include "receiving advice" from
contracting health care professionals could be m sconstrued. W
are changing this requirenent to indicate that the organi zation
nmust have a process for consulting with its contracting health
care professionals on its credentialing and recredentialing
criteria.

Comment :  Several commenters suggested technical changes to
the regulations in subpart E. For exanple, one conmenter
recommended that the credentialing provisions consistently refer
to suppliers as well as providers, noting that the subpart E
basi s and scope section (8422.200) explicitly mentions both

provi ders and suppliers, while 8422.204(a)(3)(i) only refers to
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the furnishing of basic benefits through "providers."” The
commenter al so recomended t hat pharnaci es be considered as

provi ders. Another conmenter suggested that we add "or
certification" to the licensure verification requirenent under
8422.204(a)(2) (i), and asked whether Joint Conmm ssion on
Accreditation of Health Care Organi zati ons/ Community Heal th
Accreditation Programor Medicaid certification of an HHA was
sufficient to neet the provider credentialing requirenments, as
has been the case in the past for Medicare managed care.
Response: The definition of providers that applies for
pur poses of the MHC programis found at 8422.2 and includes both
entities that woul d be consi dered providers and suppliers for
ot her Medi care purposes. However, to avoid any possible
confusion, we are adopting the commenter's recomrendation that
suppliers be explicitly nmentioned under existing
8422.204(a)(3)(i) (now redesignated as 8422.204(b)(3)(i), as
di scussed above). Pharnmacies, thus, are considered "providers”
for purposes of the MtC program We are al so anmendi ng the
regul ations to indicate that initial credentialing should include
verification of licensure or certification.
Exi sting 8422.204(a)(3)(i) requires that in the case of
provi ders of services that neet the original Medicare definition
of "providers"” under section 1861(u) of the Act (such as HHAs or

SNFs), that provider nust have a provider agreenent with us in
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order to be permtted to furnish basic benefits under an M+C
plan. Under this requirenent, neither accreditati on nor approval
under the Medicaid programis necessarily sufficient to enable an
HHA to furni sh services under an M+C plan, unless the HHA is
Medi care-certified. The objective of this policy is to ensure
that MtC enrol |l ees are guaranteed services of a quality |evel at
| east equal to that available to other Medicare beneficiaries.
We continue to believe that the existence of a provider agreenent
with us is the best way to ensure that HHAs providing services to
MtC enrol |l ees neet uniformstandards in all States and are
subj ect to Federal enforcenent authority. Thus, we believe it
woul d be inappropriate to create an exception for HHAs to the
general rule that "providers of services" as defined under
section 1861(u) of the Act nust have a provider agreenent that
permts themto furnish services under original Medicare.

Comment: One conmenter stated that the credentialing
requi renents appeared to require individual credentialing for
physicians in group practices. The comrenter believed that this
requirenent is too inflexible and could delay a physician's
inclusion in a network. |Instead, the commenter recomended that
an M+C organi zati on have the option of credentialing a group
practice as network participants, and then transferring the
obligation to credential new nenbers of the practice to the

practice itself.
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Response: Wen an M+C organi zation contracts with a group
practice, it has an obligation to ensure that all nenbers of that
practice neet its credentialing standards. Consistent with the
di scussi on of subcontracting rules above (and with the
subcontracting requi rements of 8422.502(i)(4)), subsequent
credentialing nmay be carried out either by the M+C organi zati on
itself or be delegated to the subcontracting organi zati on (that
is, the group practice). If delegated, however, the MC
organi zati on must review and approve the credentialing process,
and audit the process on an ongoi ng basis.

Comment: One conmenter objected to several aspects of the
credentialing requirenents, and urged that they be nodified to
take into account the varying characteristics of MtC networks
such as PPCs. The conmenter recommended that the requirenent for
site visits be elimnated for PPGCs, and that the requirenent for
recredentialing every 2 years be nodified in favor of permtting
M+-C organi zations to determ ne when recredentialing was
appropri ate dependi ng upon the size and stability of the provider
net wor k.

Response: Under the existing regulations, site visits are
required "as appropriate” for initial credentialing; thus,
sufficient flexibility already exists in this regard. W believe
that recredentialing every 2 years is a reasonable tine frane and

note that it coincides with NCQA standards. W believe it would
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be i nappropriate for each M+C organi zation to substitute its
judgnment for a national standard as to when it shoul d
recredential its practitioners. |If the provider network is smnal
and stable, the adm nistrative burden associated with the
recredentialing process should be relatively snall.

Comment: One conmenter noted that the prohibition on
entering into contracts with providers that are excluded from
participation in the Medicare program (under existing
8422.204(a)(3)(ii)) is inpossible to inplenment unless the HCFA
website includes a Social Security nunber (SSN)

Response: As noted in the interimfinal rule, MC
organi zati ons are expected to consult the Ofice of I|Inspector
General's (O G website (ww. dhhs. gov/ progorg/oig) to access the
list of providers that are excluded fromparticipation in the
Medi care program For privacy reasons, this |listing does not
i nclude SSNs. However, we also maintain an internal excluded
provider |ist (HCFA Publication 69) that includes unique
identifying information for the providers in question. This
publication generally is available to all of our contractors,

i ncl udi ng MtC or gani zations. W suggest that any M+C
organi zation that needs this informati on contact either its
regional or central office plan manager, or HCFA's Ofice of

| ssuances to obtain the | atest version of Publication 69.
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6. Prohibition on Interference with Health Care Professionals’
Communi cation with Enrollees (8422.206)

Consi stent with section 1852(j)(3)(A) of the Act,
8422.206(a) prohibits an M+C organi zation frominterfering with
the advice of a health care professional to an enrollee who is
his or her patient. Thus the health professional nmay act within
his or her scope of practice in advising the enrollee about his
or her health status, all relevant nedical or treatnent options
avai |l abl e regardl ess of whether care or treatnent is provided
under the plan. Section 422.206(b) incorporates the requirenents
of section 1852(j)(3)(B) of the Act. The regulations state that
the prohibition against interference with the content of advice a
heal th care provider has given to enrollees regardi ng nmedi ca
treatment should not be construed as requiring counseling by a
professional, if the MtC organi zati on objects, based on noral or
religious grounds, and fulfills certain notification requirenents
to prospective and current enrollees. The regul ations
i ncorporate the notification process and tinme franes included in
the law and clarify that the plan nust also notify us at the tine
of application and within 10 days of submtting its ACR proposal.
We received 12 conments addressing the provisions set forth under
8422. 206.

Comment: The majority of the comrenters sinply expressed

their support for this provision, which has been referred to as



HCFA- 1030- F 374
the "anti-gag rule.” One conmenter asserted that an MtC
or gani zati on should not be forced to provide care that is not
nmedically effective, approved by the Food and Drug Admi nistration
(FDA), or covered under the enrollee's plan. A commenter also
suggested that MC organi zati ons be prohibited fromrequiring
health care professionals to sign "gag rule" clauses that
interfere with full disclosure of all treatnment options,
regardl ess of whether theses options are covered under a plan.
Anot her commenter noted that 8422.206(d) states that an M+C
organi zation is subject to internediate sanctions for violations
of these provisions, and reconmended that the regulations al so
specify that we will not renew the contract of an MtC
organi zation that substantially violates the provisions in
8422. 206.

Response: As indicated in the June 1998 interimfinal rule,
a health care professional's freedomto informan enroll ee about
avai l abl e treatnment options in no way inplies that all of the
possi bl e treatnment options (for exanple, experinental or
noncovered alternatives) are covered under the enrollee's MC
plan. In other words, the prohibition on interference with
provi der-enrol | ee conmuni cati ons does not affect the M-C benefit
and coverage requirenments. Clearly, these rules prohibit an MtC
organi zation fromrequiring health care professionals to sign a

"gag rul e" clause, such as that nentioned by the commenter.
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Finally, we note that under 8422.506(b)(1)(iv) of the MtC
contracting regul ations, an MtC organi zation that comrts any
acts that can support the inposition of internediate sanctions is
al so subject to nonrenewal of its contract.

Comment: One conmenter representing health insurance agents
recommended that the regul ations include a prohibition on
physi ci ans "advi sing seniors on MtC plans.” The comrenter
asserted that only individuals with health insurance |icenses
shoul d be permitted to proffer such advice.

Response: Al though we recognize that there are situations
where it would be inappropriate for physicians or other health
care professionals to "steer"” beneficiaries to particular health
care plans, we do not believe that prohibiting patients from
seeki ng advi ce from physicians regardi ng i nsurance cover age
choices is either necessary or practical. For exanple, a
physi ci an should be able to disclose to a patient the MtC pl ans
in which he or she is a network provider. (For additiona
di scussion of this issue, please see the portion of section Il.B
of this preanble that di scusses M-C narketing requirenments at
8422.80.)

Comment: Two conmenters recommended that we either delete
or clarify the requirenent in 8422.206(a)(2) that health care
prof essionals provide informati on regarding treatnent options in

a "culturally conpetent manner."
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Response: W recognize that the term"culturally conpetent™
can be subject to various interpretations, as discussed in detai
above in section Il1.C of this preanble concerning MtC access
requi renents. For the purposes of this provision, our intent is
that MtC organi zati ons establish and maintain effective
comuni cation with enrollees, including informng them of
treatnment options in a | anguage they can under st and.

Comment: Two conmenters raised concerns related to the
consci ence protection exceptions set forth in 8422.206(b). One
commenter strongly supported the provisions, but reconmended that
the final rule clarify that: (1) nothing in the conscience
protection provisions be construed as limting the range of
services to which Medicare beneficiaries are entitled; (2) an
enrollee may term nate enroll ment and choose another M+C plan if
he or she receives notification under this section that an MC
organi zation will not cover or pay for a particular counseling or
referral service; and (3) |ike other disclosure requirenents,
notifications required under 8422.206(b)(2) nust be provided in a
clear, accurate, and standardi zed form consistent with the
speci al needs of individual enrollees.

Anot her conmenter asserted that there was a potentia
conflict between the conscience protection provisions and the
information disclosure rules in 8422.111 and recommended that we

establish an exception to the advance disclosure rules for "duly
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adopted religious policies.” The conmenter noted that the
conference agreenent to the BBA indicates the Congress' intent
that the Secretary not "inpose burdensone regul atory, |egal, or
stylistic requirenents with respect to this notice requirenent.”
(House Report, 105-217, pg. 607.)

Response: As the comrenter points out, the conscience
protection provisions in no way dimnish or otherw se affect the
range of benefits or services to which Medicare beneficiaries are
entitled. As discussed in section Il.C above, the conscience
protection in section 1852(j)(3)(B) of the Act affects only
obl i gati ons under section 1852(j)(3)(A), not obligations that
ari se el sewhere in the statute, such as the obligation under
section 1852(a)(1l) to provide all Medicare-covered services
avai lable in the area served by the MC plan. To the extent that
the operation of the right to advice and counseling under section
1852(j)(3)(A) would obligate an MtC organi zation to cover
counseling or referral services that it would not otherw se be
obligated to cover, section 1852(j)(3)(B) allows the organi zation
to decline to provide such service on conscience grounds if
notice is provided to beneficiaries. However, if the service is
one that the organization is obligated to provi de i ndependent of
section 1852(j)(3)(A), it could not be affected by a provision
that by its own terns affects only the way that "[s]ubparagraph

(A) [of section 1852(j)(3)] shall. . . be construed.”™ It in no
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way affects obligations that arise el sewhere in the statute.
Therefore, an M+C organi zati on could not rely upon section
1852(j)(3)(B) or 8422.206(b) in an attenpt to avoid coverage of
services that it is obligated under section 1852(a)(1l) to cover.
W note, however, that in the case of abortion-related services,

t he Congress has provided M+C organi zations with certain

consci ence protections independent of that in section
1852(j)(3)(B) of the Act. Specifically, under section 216 of the
fiscal year 1999 appropriations legislation (Pub. L. 105-277), we
are prohibited fromdenying an M+C contract to an entity on the
grounds that it refuses on consci ence grounds to cover abortions.
Beneficiaries, nevertheless, retain the right to such services,
and Medi care nmust cover them W are required, however, to nake
appropriate adjustnents to such an entity’'s M+C capitation
paynments to cover our costs in providing Medicare-covered
abortion services outside the MrC contract.

W agree that the disclosure provisions under 8422.206(b)
shoul d be read consistently with other disclosure provisions in
the regul ations, and thus M-C organi zations nust take into
account the special needs of individuals who are blind, disabled,
or cannot read or understand English. The notification
requirenents set forth in 8422.206(b)(2) are not intended to
result in an M+C organi zation being put in the position of being

required to furnish counseling or referral services that violate
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a duly adopted religious policy. Experience indicates that
nei t her changes in Medicare coverage policies nor in "duly
adopted" religious policies take place so quickly as to preclude
an M+C organi zation from provi di ng advance notice to us, and then
to enroll ees, concerning service restrictions based on such
policy changes. Thus, we believe that only very rarely, if ever,
woul d a conflict exist between the advance di scl osure requirenent
of 8422.111(d) and the provision that permts an organization to
i npl enent a consci ence exception, provided that it notifies its
enrol | ees of such changes within 90 days after adopting the
change. Consequently, we do not view the advance discl osure
procedure as a burdensone requirenent.
7. Physician Incentive Plans (88422.208 and 422.210)

Sections 422.208 and 422.210 outline the limtations and
di scl osure rul es for physician incentive plans. Specifically,
8422. 208 applies to an M+C organi zation and any of its
subcontracting arrangenents that use a physician incentive plan
in their paynent arrangenents w th individual physicians or
physi ci an groups. Wth the exception of the deletion of a
requi renent that information on expenditures of capitation
paynments be reported to us, the provisions in these sections are
essentially the sane as those that previously applied to Medicare
ri sk plans under 8417.479. W received several coments

regardi ng physician incentive rules.
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Comment: A conmmenter contended that the 25 percent
threshold for substantial financial risk is too high, noting that
we have acknow edged that this represents an outlier approach,
and that risk arrangenents in the range of 10 to 15 percent are
far nore preval ent than those in excess of 25 percent. This
commenter argued that the 25 percent threshold may render the
rule irrelevant as applied to the majority of M-C organi zati ons.
In addition, the commenter is concerned that because the
exenption level is set so high, the effect of the exenption nay
be to discrimnate against plans that are in the process of
growth, thus giving the larger plans a conpetitive advantage.

Response: As we indicated in the preanble to the physician
i ncentive plan regul ation published on March 27, 1996
(61 FR 13430), we believe that the 25 percent risk threshold is
appropri ate because of the outlier methodol ogy that we used. The
medi an wi thholds are in the 10 to 20 percent range. This was the
best nethodology in forrmulating the risk threshold. Actuari al
anal yses al so supported the 25 percent risk threshol d.
Furt hernore, many physicians typically give discounts in the 25
percent range.

The majority of arrangenents that exceed the threshold are
capi tation arrangenents, where 100 percent of the incone is put

at risk. For these arrangenents, the precise anount at which we
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set the threshold will not nmake a difference, they will exceed
any reasonabl e risk threshol d.

Comment: One conmenter pointed out a conflict in the
regul atory | anguage. At 8422.208(c)(2), the regulation specifies
that the MtC organi zation provi des stop-1oss protection; while at
8422.208(f), it specifies that the M+C organi zati on nust assure
that all physicians and physician groups have stop-1|oss
prot ection.

Response: The commenter is correct and we are revising the
i ncorrect |anguage in 8422.208(c)(2) to elimnate this
di screpancy. W note that paragraph (f) incorporates the
| anguage from 8417.479 (the physician incentive regulation that
applied to section 1876 contracts) that we indicated in the
preanbl e to the physician incentive regulation that we intended
to adopt.

Comment: One conmenter contended that the physician
i ncentive plan requirenents are excessively detail ed,
prescriptive, and confusing. The comrenter argued that the
detail ed stop-1o0ss insurance requirenents inpose additional costs
on the delivery of health care, costs that are increasingly borne
by the physician practices, not MtC organi zati ons. The comrenter
urged us to nonitor the stop-loss insurance narket carefully, and

provi de prior review of panel size, and deductible linmts set
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forth in the rule to ensure that they are not necessarily
restrictive.

Response: In the preanble to the Decenber 31, 1996 fina
rule (61 FR 69034) containing the section 1876 physician
i ncentive requirements upon whi ch 88422. 208 and 422. 210 were
based, we presented a regulatory inpact analysis. In that
anal ysis, we concluded that only a small nunber of organi zations
and physician groups would need to increase their stop-I|oss
protections, and that this increase would be snall relative to
the total anount of incone. Furthernore, stop-loss insurance is
required by statute where substantial financial risk is inposed,
and it provides increased protection to physicians that hel ps
reduce possible incentives to deny necessary care. These
requi renents have been in place for 3 years, and do not appear to
have caused any significant problens for MC organi zati ons or
their predecessors.

Comment: A conmenter requested that these rules should
apply to Federally Qualified Health Centers (FQHCs) and al
associ ated health care providers. The comenter pointed out that
these rules appear limted to individual physicians, physician
groups, and internediate entities acting as subcontractors.

Response: If the FQHC is an internediate entity,
subcontractor, or a physician group as specified in these

regul ati ons, then the provisions apply.
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Comment: One conmenter wanted to know if we review
di scl osures for both the Medicare and Medi caid prograns.

Response: The regulations require that MC organizations
that participate in the M-C program nmust disclose incentive plan
arrangenents to us, while managed care organi zati ons that
participate in the Medicaid program di sclose incentive plan
arrangenents to the State Medicaid Agencies. W review the
nonitoring activities of State Medicaid Agenci es.

Comment: One conmenter indicated support for the
nmet hodol ogy for disclosing incentive plans, but requested that we
make clear that we do not require the precise fornula and paynent
amount s be di scl osed.

Response: Section 422.210(b) requires that an M+C
organi zati on must provide the follow ng information to any
Medi care beneficiary who requests it: (1) whether the M+C
organi zati on uses a physician incentive plan that affects the use
of referral services; (2) the type of incentive arrangenent;

(3) whether stop-loss protection is provided; and (4) if the MC
organi zati on was required to conduct a survey, a sunmmary of the
survey results.

As we indicated in guidance provided in Decenber 1996 to
section 1876 contractors, MC organizations do not have to
di scl ose to beneficiaries the precise formula and paynent anounts

i nvol ved, nor do they have to provide incentive plan informtion
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for individual physicians or physician groups. Only sumary

i nformati on needs to be reported. However, the M+C organi zati ons
are required to report nore detailed information to us or the

St at e Medi cai d Agenci es.

8. Special Rules for Services Furnished by Noncontract Providers
(§422. 214)

Consi stent with sections 1852(k)(1) and 1866(a)(1) (O of the
Act, 8422.214 requires that any health care provider that does
not have in effect a contract establishing paynent anmounts for
services furnished to a beneficiary enrolled in an MC
coordi nated care plan nmust accept, as paynent in full, the
anmounts that they could collect if the beneficiary were enrolled
in original Medicare (less the anpbunts specified in 88412. 105(9)
and 413.86(d) of the regul ati ons on hospital graduate nedica
educati on paynments, when applicable). Any statutory provisions
(including penalty provisions) that apply to paynent for services
furnished to a beneficiary not enrolled in an MC plan al so apply
to the paynent described in 8422.214(a)(1) of our regul ations.

W received three comments regarding this section.

Comment: Several commenters suggested that we revise
8422.214 to provide that paynment to a noncontracting provider
nmust equal the anount that provider would be allowed to coll ect
under original Medicare. These comenters believe that MtC

organi zati ons should only be permtted to pay the billed anount
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when this is the sane anount that Medi care woul d pay under
ori gi nal Medi care.

Response: Section 422.214 inplenents section 1866(a)(1) (0O
of the Act, with respect to services furnished by a "provider of
services" as defined in section 1861(u), and section 1852(k) (1),
with respect to other services. Neither of these provisions
requires an MtC organi zation to pay a provider nore than the
anmount of the provider’s bill, or even inpose obligations on MtC
organi zations at all. Rather, these provisions serve as a limt
on the anmount the provider can collect fromthe MC organization.
Specifically, each of these provisions states that a provider
"shal | accept as paynent in full" the anmount (|l ess the anounts
specified in 88412.105(g) and 413.86(d) of the regul ations) that
it would receive under original Medicare, including cost sharing
and permtted balance billing ("the Medicare paynent anount").
Whil e this neans that under these provisions the provider cannot
coll ect nore than the Medi care paynent anount if its billed
anmount is higher, this obligation to "accept” the Medi care anount
as paynent in full does not obligate the MtC organi zati on to pay
this anount if the provider’s bill is lower. Thus, in the case
of emergency services and certain other services referred to in
section 1852(d)(1)(C) of the Act furnished to an enrollee in a
coordi nated care plan, the provider or providers nust accept the

Medi care paynment anmount for the services if their billed anmount
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i's higher, but would have no right under sections 1852(k) (1) or
1866(a)(1) (O to be paid nore than the anount of their bill if
the billed amobunt is | ower than the Medicare paynent anount.

We note, however, that a provision in the BBA does give
provi ders furnishing services to coordinated care plan enrollees
the right to be paid the Medi care paynent anount under certain
ci rcunstances. Section 1852(a)(2) provides that where an M+C
or gani zati on chooses to furnish services through providers that
do not have contracts with the organization in order to neet its
obl i gati on under section 1852(a)(1l) to nmake Medi care services
avai l able, it nust provide for paynent "equal to at least"” the
Medi care paynent anmount. (Enphasis added.) This new provision,
unl i ke section 1866(a)(1)(O or section 1852(k)(1), establishes a
"floor"” for paynment when it applies. This "floor," conbined with
the "ceilings" under sections 1866(a)(1) (0O and 1852(k)(1),
essentially requires that the Medicare paynent anount be paid
where section 1852(a)(2) applies. Because section 1852(a)(2)
refers to an M+C organi zation’s furnishing services in
fulfillment of its obligations under section 1852(a)(1l), we are
interpreting section 1852(a)(2), in the coordinated care plan
context, as providing MrC organi zations with the opportunity to
arrange to provi de nonenergency services through noncontracting
providers. Under this interpretation, the "m ni rum paynent”

requi renent in section 1852(a)(2) would only apply where the M+C
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organi zati on has arranged for the services in question to be
provi ded by a noncontracting provider. In the coordinated care
pl an context, therefore, paynment for energency services and those
services referred to in section 1852(d)(1)(C) would continue to
be subject only to the rules in sections 1852(k)(1) and
1866(a)(1) (O . 1In the private fee-for-service plan context,
however, section 1852(k)(2)(B)(i) of the Act provides that al
services furnished by noncontracting providers are subject to the
"m ni mrum paynent rate" in section 1852(a)(2).

To summari ze our position, in the case of services arranged
by an M+C organi zation to be furnished by a noncontracting
provider to a coordinated care plan enrollee, or any services
furni shed by a noncontracting provider to a private fee-for-
service plan enrollee, section 1852(a)(2) applies, and the MtC
organi zati on nmust pay the Medicare paynent amount. In the case
of emergency services (referred to in section 1852(d)(1)(E)),
urgently needed services (referred to in section
1852(d) (1) (O (i)), renal dialysis services provided out of the
M-C plan’s service area (referred to in section
1852(d) (1) (O (ii)), and nmi ntenance care or poststabilization
services (referred to in section 1852(d)(1)(C(iii)) furnished to
a coordinated care enrollee by a noncontracting provider, the

provider is required to accept the Medi care paynent anount as
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paynment in full, but the MtC organization is not required to pay
nore than the billed anount.

Comment: One conmenter suggested that we should clearly |ay
out the process and requirenents for conpliance with the
provi sions of 8422.214. In order to inplenent the paynent limts
in 8422.214 and not overpay noncontracting providers, MC
organi zations will have to devel op a process that would apply
appl i cabl e Medi care paynent limts to charges for services
furnished to enroll ees by noncontracting providers. MC
organi zations will need detailed information fromus descri bing
each of Medicare’'s paynent |limts, howeach Iimt is applied, and
which limts apply to which provider.

Response: The conment addresses the need for a process to
i mpl enent the paynent limts contained in 8422.214. W
understand that any process used to apply Medicare paynent limts
will require a significant anount of data and will be relatively
conpl ex. However, we do not feel that the requirenents for such
a process should be set forth in regulation. Each MC
organi zati on should be allowed to devel op a process that w ||
satisfy that organi zati on’s needs.

As discussed in further detail in section Il.Qof this
preanbl e, we anticipate that the organi zations offering MtC
private fee-for-service (PFFS) plans nmay have a particul ar need

for such a process, both to pay non-contracting providers who



HCFA- 1030- F 389
nmust be paid at |east the anobunt they could collect under
original Medicare, and to pay contracting and deened contracting
provi ders, assum ng that the M+C organi zation offering the PFFS
pl an has chosen to neet access requirenents by paying contracting
providers "no |l ess than" the anmount paid under original Medicare.
Therefore, we have decided to permt MC organizations offering
PFFS plans to establish "proxies"” for use in paying services for
whi ch no Medi care prospective paynent system or fee schedul e
exi sts, provided that the proxy nethodol ogy has been approved by
us as not being |l ess than the expected Medi care paynent anount.
We enphasi ze that the proxy nethodol ogies will be designed
to provide an accurate estimate of the Medi care paynent anount,
i ncl udi ng possi bl e beneficiary cost-sharing under origina
Medi care. In sonme cases (for exanple, for Medicare-certified
hospital s, SNFs, or HHAs, or for Medicare-participating
physicians), this is the anmobunt that a noncontracting provider is
required to accept as paynent in full fromthe MC organization.
In other cases, the amobunt that a noncontracting provider may
collect is not limted to the Medicare paynent anmount but could
i ncl ude al | owabl e bal ance billing anbunts under origina
Medi care. In such a case, the provider has a right to collect
nore fromthe MtC organi zation than the Medi care paynent anount
reflected in the proxy (and in the case of a non-contracting

provi der furnishing services to a PFFS plan enrollee, the MtC
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organi zati on may have an obligation to pay nore than the proxy
anmount ) .

Comment: One commenter asked whether the statenent in the
preanbl e that "the MtC organi zati on nust hol d beneficiaries
har m ess agai nst any such bal anced billing" neans that an MtC
organi zati on nmust pay billed charges to noncontracting providers
regardl ess of the Medicare fee schedul e.

Response: No. Section 422.214 clearly states that a
noncontracti ng provi der nust accept as paynent in full what the
provi der could collect under original Mdicare (less any paynents
under 88412.105(g) and 413.86(d)). Please note that sone
providers may be entitled to receive an anmount that is in excess
of the Medicare fee schedul es, but that does not exceed the
limting charge.

9. Exclusion of Services Furnished Under a Private Contract
(§422. 220)

An M+C organi zati on may not pay, directly or indirectly, on
any basis, for services (other than enmergency or urgently needed
services as defined in 8422.2) furnished to a Medicare enrollee
by a physician (as defined in section 1861(r)(1) of the Act) or
ot her practitioner (as defined in section 1842(b)(18)(C) of the
Act) who has filed with the Medicare carrier an affidavit
prom sing to furnish Medicare-covered services to Medicare

beneficiaries only through private contracts with the beneficiary
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under section 1802(b) of the Act. An MC organization nust pay
for emergency or urgently needed services furni shed by a

physi cian or practitioner who has not signed a private contract
with the beneficiary.

Comment: One conmenter contended that it is difficult to
excl ude private contracting physicians and practitioners from
paynment because there is no central list of private contractors.
This commenter believes that we should list these physicians and
practitioners on our website, and include unique identifiers,

i ke the physician or practitioner’s SSN.
Response: W recognize that it is difficult for MtC

organi zations to acquire tinely and accurate information on "opt
out” physicians with whomthey do not have a contract, and we are
wor king on a way of making this information available to them as
soon as possible. MC organi zations offering coordi nated care

pl ans coul d seek this information fromthe provider or supplier
bef ore they authorize the use of a noncontracting physician or
practitioner. NMoreover, we do not anticipate that the absence of
such know edge woul d be a problemin cases of energency or urgent
care since in those cases, the services of the opt-out physician
or practitioner are covered (unless the enroll ee/ beneficiary has
previously signed a private contract).

As part of our effort to streanmline the flow of information

on opt-out physicians and practitioners, we are al so considering
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what information can be placed on a list or made avail abl e
through a website. Sone information such as the SSN cannot be

di scl osed under the Privacy Act.

Currently, M+C plans should contact the Medicare carrier
with jurisdiction over the paynent of clainms under original
Medicare in their service area to work out a mutual ly agreeabl e
nmeans of receiving this information on a tinely basis. Disputes
shoul d be referred to the HCFA regional office for resolution.

Wth respect to contracting physicians, MC organizations
may, through their contracts, require contract providers to
notify theminmmedi ately when they enter into private contracts
under section 1802(b). This will provide the information nore
tinmely than any process that m ght be arranged with Medicare
carriers or through a listing prepared by us, and will permt the
M+-C organi zation to cease paynent imrediately to the contracting
physi cian or practitioner who has opted out of Medicare.

Comment: One conmenter urged that we nonitor the disease
type and severity of diseases of beneficiaries who privately
contract with physicians to determ ne what future program changes
are appropri ate.

Response: W are required by section 4507 of the BBAto
provide a report to the Congress by Cctober 1, 2001 on the effect

of private contracting and to provide reconmendati ons for



HCFA- 1030- F 393
| egislation in this regard. W are conducting a broad study of
clainms data that will be used to prepare that report.

Comment: A conmenter suggested that the private fee-for-
service plan discussion of deened and non-contracting providers
be revised to indicate that these paynent restrictions do not
apply if the provider has opted out under 8422.220.

Response: W have included a clarification by cross
ref erence.

Comment: A commenter believes that beneficiaries need to be
advi sed in both HCFA and M+C plan information that no paynment can
be made by the M+C organi zation for services provided under
private contract with a physician who has entered into a contract
under section 1802(b).

Response: W agree that it is inportant that M-C pl an
enrol | ees know that no paynent can be nade under the M+C pl an for
servi ces of physicians and practitioners who have entered into
contracts under section 1802(b). Section 1802(b) and private
contracting regul ati ons at 8405.400 both require that a private
contracting physician or practitioner have the beneficiary
(enrollee in the case of MHC plans) sign a private contract that
notifies himor her that no Medicare paynent will be nade for the
services of the opt-out physician or practitioner, and that he or
she accepts full responsibility for paynent of the opt-out

physi cian or practitioner's services (except in cases of
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enmergency nedi cal condition or urgent care in which the physician
or practitioner cannot ask the beneficiary to sign a private
contract and Medicare will pay for the care). Hence, the plan
enrol | ee shoul d be specifically aware of the effect of receiving
services froman opt-out physician or practitioner before he or
she receives these services. W wll, however, also consider
addi ng a di scussion of private contracting to the nodel evidence
of plan coverage.
10. MC Plans and the Physician Referral Prohibition

The physician referral prohibition in section 1877 of the
Act concerns M-C organi zations, although the inplenenting
regul ations are located in subpart J of part 411 rather than in
part 422. Under section 1877, if a physician or a nenber of a
physician’s inmmediate fam|ly has a financial relationship with a
health care entity (through an ownership interest or a
conpensation rel ationship), the physician nay not refer Medicare
patients to that entity for any of 11 designated health services,
unl ess an exception applies. Under section 1877(b)(3) of the Act
and 8411.355(c) of the regul ations, services furnished by section
1876 contractors to their enrollees were exenpted fromthe
physician referral prohibition. In the June 1998 interimfina
rule, we revised 8411.355(c) to simlarly exclude fromthe
physi cian referral prohibition services furnished under an M+C

coordi nated care plan to an enrollee. W did not exclude
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services furnished by private fee-for-service plans or MSA pl ans
fromthe physician referral prohibition. Subsequently, section
524 of the BBRA anended section 1877(b)(3) of the Act by adding a
new subparagraph (E) to exenpt an MtC organi zation offering an
M+-C coordi nated care plan fromthe physician referra
prohi bition. The conments and responses regarding this subject
are di scussed bel ow

Comment: One conmenter argued that services furni shed under
an MSA plan or private fee-for-service plan should al so be
excl uded fromthe physician referral provisions. The comrenter
believed that while there are differences between these types of
pl ans and coordi nated care plans, patients who el ect coverage
under an MSA plan or a fee-for-service plan do so know ng that
their out-of-pocket liabilities are not controlled to the sane
degree as in a coordinated care plan. |In the commenter's view,
concerns about beneficiaries should be addressed in the context
of disclosures by the M+C organi zati on offering the MSA plan or
private fee-for-service plan, prior to enrollnment, rather than by
the section 1877 provisions. At nost, this comrenter woul d
require only that M-C organi zations offering plans of these types
di scl ose financial interests in entities that furnish designated
health services in return for an exception fromthe prohibition

in section 1877.
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Response: As we understand the argunent, the conmenter has
suggested that we shoul d exclude MtC private fee-for-service
pl ans and MtC MSA plans fromthe prohibition on referrals under
section 1877 because the concerns addressed by section 1877,
that, in general, a physician should not profit fromhis or her
referrals for certain services, has already been acconmodat ed.
The comrenter believes that beneficiaries already understand that
in these plans their out-of-pocket liabilities are not controlled
to the sanme degree as in a coordinated care plan, and that any
problens that still mght exist can be addressed by nore
di scl osure.
We do not understand why a beneficiary's know edge of the
di ff erences between coordi nated care plans and private fee-for-
servi ce/ MSA pl ans addresses the concerns behi nd our decision not
to exenpt services furnished under the latter plans fromthe
prohibition in section 1877. Under section 1877, we can create a
new exception only if the Secretary determ nes, and specifies in
regul ations, that a financial relationship between a physician
and an entity to which the physician refers does not pose a risk
of program or patient abuse. Pursuant to this authority, we
exenpt ed services furnished under coordi nated care plans because
t he Congress had already exenpted the identical type of
arrangenent when it exenpted services furnished under section

1876 contracts, (and likely inadvertently failed to nmake a
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conform ng change to this exception when MtC contracts repl aced
section 1876 contracts), and because we did not see a potentia
for programor patient abuse in the case of coordinated care
plans. This latter conclusion was based on the facts that, as in
the case of a section 1876 risk contractor: (1) a physician
wor king with an MtC organi zation offering a coordi nated care plan
has no incentive to order unnecessary care, since physicians are
not paid for ordering additional services; (2) the organization
has control over its network of providers, and provides
incentives for its network providers to avoid unnecessary care;
and (3) incentives to deny necessary care are addressed by
physi ci an incentive plan requirenments limting the risk that can
be i nposed on physicians. These are the same physician incentive
pl an requirenents that are incorporated in a section 1877
provision permtting certain risk arrangenents that woul d
ot herwi se be subject to the referral prohibition. (See section
1877(e)(3)(B) of the Act.)

In contrast, under M+C MSA plans or private fee-for-service
pl ans, individual providers, including physicians, are paid on a
fee-for-service basis for services provided, and thus have the
same kind of incentives to provide unnecessary services that gave
rise to the enactnment of section 1877. Although this would not
result in nore Medi care funds bei ng expended during the year in

question, it could harmbeneficiaries in two ways. First, it
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could result in higher cost-sharing paid by beneficiaries in the
current year. Second, it could result in the MC organi zation
offering less in benefits the follow ng year than it woul d
otherwi se be able to offer if its expenses were not as high.

For these reasons, we do not believe that the exception fromthe
physician referral prohibition that we have created for services
furni shed under coordi nated care plans should apply to services
under M+C private fee-for-service plans or MSA plans. W note
that the Congress inplicitly endorsed our position through the
amendnments to section 1877 included in section 524 of the BBRA
This section explicitly exenpted MtC coordi nated care plans from
the physician referral prohibitions, but did not include any

changes related to other types of plans.



